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Abstract: This article is meant to show elements that can help reflecting upon the application and enforcement of
provisional measures prescribed by the International Tribunal for the Law of the Sea in submarine cables protection cases
and other disputes arising under its activities. However, the analysis of proceedings shall have ratione materiae and
ratione personae jurisdiction rules as a background. From this point of view, the present paper will target at exhibiting the
rules that favor the improvement of submarine cables protection and also the action of players of cables activities in the
international scenario.

1

INTRODUCTION

The recent development of international law mainly in
the fields of environmental law, human rights protection
and specially the law of the sea has dramatically affected
the settlement of the international disputes system. An
outstanding expression of such evolution was the
provisional measures prescription by ITLOSi in cases
involving agreements set forth by non-state entitiesii.
The term provisional measures under UNCLOS
provisions means a preliminary order prescribed by a
Court or a Tribunal referred to and legitimate to deal
with law of the sea claims. The 1982 United Nations
Convention on the Law of the Seaiii provided, therefore,
in specific cases the right of many subjects of
international law, including NGO’s, private companies
and individuals to apply for the prescription of
provisional measures in order to assure rights or to
protect the marine environmentiv. However, procedural
rules concerning the prescription of this provision will
be expressed in distinct ways at the several judging
bodiesv. Each Tribunal, even the arbitral ones, is
autonomous to deal with its proceedings in an individual
manner.
The creation of the International Tribunal for the Law of
the Seavi, on its turn, caused new developments to arise
new possibilities for subjects of activities with
submarine cables. In addition to the possibilities of
private subjects having their rights assured in
international disputes, agreements on themes that are
distinct from the law of the sea may also legitimate
ITLOS adjudication. In this sense, the background of
this article will be the analysis of ratione materiae and
ratione personae competence rules of the International
Tribunal for the Law of the Sea. By ratione materiae
rules we suppose to define which case could be heard
and decided on the merits by the law of the sea
international judging body. On the other hand, ratione
personae rules will expose who could come before a
Court or an international Tribunal as a claimant. The
study will be further complemented by the analysis of
rules of the Montego Bay Convention, in which the

Statute of Hamburg Court was also present.
Furthermore, the verification of legal capacity to sue of
the players of submarine connections before ITLOS
would foster the acknowledgment of the insertion of
these international persons in the category of subjects of
public international law.
2

ITLOS AND PROVISIONAL MEASURES

It is necessary to verify at first to which extent
provisional measures would work as an instrument to
protect submarine cables. The mere fact that companies
involved in activities with submersible cables are
legitimated to file complaints at an international
jurisdiction already means an important step towards the
protection of world connections. In some urgent
occasions, procedural rules of the Tribunal may
represent considerable delays, which may not be
admitted, considering the nature of services maintained
by means of cables. Therefore, it is about this issue that
provisional measuresvii will play an important role in
activities promoted with submarine cables, mostly for
the several relationships arising from it.
Almost all cases of ITLOS are characterized as urgent
procedures, with provisional measures corresponding to
38% of cases filedviii. In addition to provisions of the
Montego Bay Convention itself, provisional measures
by ITLOS are ruled by the Statuteix of the permanent

judging body, as well as by its Rulesx.
According to ITLOS urgency proceedings the Tribunal
could prescribe provisional measures without evaluating
the case on the meritsxi. These new procedures resulted
from the possibilities of forum shopping set forth by
Montego Bay Convention, constituting a true incentive
for the private maritime sector.
From this point of view shall the analysis of the
importance of provisional measures for the protection of
submarine cables be developed. The competence of
ITLOS to evaluate and judge cases involving the
application and interpretation of agreements, jointly with
the possibility of participation by private entities in
disputes, represents major news in the system for
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settling disputes of the law of the sea for activities with
submarine cables.
3 ITLOS COMPETENCE
PRIVATE DISPUTES

TO

DEAL

WITH

The competence of the specialized Tribunal is defined in
the Montego Bay Convention, as well as in its Statutexii.
Once more, it is important to analyze the rules of ratione
materiae competence of the Tribunal for the law of the
sea. It is necessary to take into account ITLOS
jurisdiction to settle disputes arising from private
international agreements. Particularly, relations that
interest this study are only those verified in activities
promoted with submarine cables.
The Montego Bay Convention defines the competence
of judging bodies listed by it to evaluate and judge
disputes concerning the application and interpretation of
its text and international agreements that assign
competence to it. When analyzing what should be
understood as international agreements, Professor
Rüdiger Wolfrumxiii related them to treaties, considering
that the Vienna Convention on the Law of Treaties of
1969 defines these international instruments as
international agreements entered into by States..
Nevertheless, for the maritime private sector purposes,
what truly matters is the provision of Article 21 of
ITLOS Statute. According to said provision, any
agreement would be inserted in the framework of the
ratione materiae competence of the Tribunal of
Hamburg. However, the Article of ITLOS Statutes
pointed out no qualifications concerning disputes on the
law of the sea. In particular, the words “related to the
purposes of this Convention” are not included in Article
21 of ITLOS Statute. For this reason, it has been
suggested that the restriction in Article 288 that
recognizes competence only in the field of the law of the
sea does not apply to ITLOSxiv. Furthermore, the
enlarged competence of the Tribunal under Article 288
and Article 21 of the Statute is not restricted to
agreements to be concluded after its establishment, but it
can also apply to agreements already in force prior to
ITLOS establishmentxv. From this point of view, it may
be concluded that the Tribunal would be legitimated to
evaluate and judge disputes arising from the application
and interpretation of agreements concerning activities
performed with submarine cables outside the framework
of UNCLOS and even in force before its establishment.
However, the extension of the competence of ITLOS
would face the argument that Article 288 of UNCLOS
concerns all courts and tribunals referred to in Article
287 of UNCLOS. Therefore, by applying Article 21 of
ITLOS Statute, its competence is broader than that of the
others. Anyway, the international law of the sea does not
aim at ruling only questions of maritime delimitation
with a public character. The existence of the many
maritime spaces and technological development

encouraged a substantial growth of activities promoted
in the sea. Nevertheless, timid work of public
international law on regulating maritime activities insert
it in the framework of private law as observed in
submarine cables matters. It was in this sense that the
Montego Bay Convention dealt with the Seabed
Disputes Chamber, competent to deal with disputes
involving private agreements. We can not forget ITLOS
possibilities to adjudicate outside the ambit of
UNCLOS. For this purpose, ITLOS jurisprudence shall
harmonize the relation of UNCLOS provisions and its
Statute.
The ITLOS former judge and president Thomas
Mensahxvi recognizes the competence of the Hamburg
Tribunal to settle disputes arising under agreements
other than UNCLOS and related to its purposes that may
be of particular interest to legal practitioners in the
private maritime sector, including submarine cables
activities.
Considering the conventional and statutory provisions
evidenced before, the competence of the permanent
international jurisdiction of the law of the sea may be
accepted to evaluate disputes arising from activities
promoted with submerged cables. The major question
will be about the capacity of submarine cables actors to
claim in the framework of specialised international
litigation. Would they need diplomatic protection? Or
would they be legitimated to claim rights arising from
treaties and/or internationalized agreements in their own
names or in the name of States?
4 INTERNATIONAL LEGAL CAPACITY OF
PRIVATE SUBJECTS TO SUE BEFORE ITLOS
As already seen, ITLOS competence has been enlarged
to agreements established outside UNCLOS framework,
aiming at ruling the exercise of activities, even the
private ones, in the several maritime spaces. Considering
the particular issues of the current uses of the sea,
aligned with the development of technologies, the law of
the sea could not ignore this evolution and dismiss
private players and their relations in maritime spacesxvii.
Therefore, it was with the aim of entirely suiting the new
traces of the law of the sea that UNCLOS granted locus
standi for non-state entities to come before ITLOS in
specific situations, as the exploration and exploitation of
marine resourcesxviii.
However, outside of the framework of UNCLOS, as
already seen, ITLOS ratione personae competence was
expanded in order to cover the participation of entities
other than States Partiesxix. The Montego Bay
Convention itself, when referring to cases of exploration
and exploitation of the bottom of the sea, uses a term
that is different from the one used to deal with subjects
authorized to agree with procedures to settle disputes of
the seaxx. The conventional text of part XI listsxxi the
subjects inserted in the competence of the Seabed
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Disputes Chamber, which would be involved in
activities for exploring and exploiting mineral resources
of the sea, being thus considered as “Non-state entities”.
However, the definition of access by subjects to
procedures for settling disputes of the Tribunal was
established by the expression “entities other than States
Parties”, which suggests a much broader competence if
compared to that of the Seabed Disputes Chamber.
On the other side, the competence of the Tribunal
outside the framework of UNCLOS could never be
implemented if only the legitimacy of players of the
exploration of mineral resources was acknowledged. It is
from this point of view, then, that the theme of
submarine cables is inserted.
The access by private subjects of activities with
submerged cables to the procedure of prescribing
provisional measures by ITLOS would be conditioned
to a provision expressed in a contract that granted
jurisdiction to the specialized Tribunal. This could not
be different, because Article 20 of ITLOS Statute
determines that the competence granted to the Tribunal
shall be acknowledged by the parties under dispute.
5 CONCLUSION
By the present moment, the International Tribunal for
the Law of the Sea has not evaluated any case involving
the application and/or interpretation of agreements
signed by private subjects on questions outside
UNCLOS framework. However, concerning its ratione
personae competence, the Hamburg Tribunal, however
timidly, consecrated the participation by an international
organization in one of the cases submitted for its
evaluationxxii.
Although there is no jurisprudence on the matter,
procedural rules of the International Tribunal on the law
of the sea concerning the prescription of provisional
measures are favorable to international judicial
adjudication on submarine cables matters. Nevertheless,
only international practice may show the effective place
of this permanent jurisdiction of the law of the sea in the
context of protection and ruling of activities promoted
with submarine cables.
The only requirement is that the parties negotiating an
appropriate agreement or parties to an existing
agreement who consider that the Tribunal can provide an
acceptable mechanism for the settlement of disputes
under such an agreement should include an express
provision to that effect in the agreement. In this sense,
considering all that was said, the procedure of
prescription of provisional measures by the International
Tribunal for the Law of the Sea may represent an
important step to improve protection and ruling of
activities exercised with submarine cables.
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